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gests of Recent Opinions 


Rule 23 Court of Errors and Appeals, 16 New Jersey Misc. Reports 570. 
« Jersey decisions if officially reported are to be cited from the Official 

by the official serial numbers of the reports, and not by reporters’ 
and numbers); if not officially reported, that fact to be stated and the 
then be cited from unofficial reports. 
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mortgage, and hence an order 
in personam would have had to 
be obtained. 


In the stant case there is 
alleged to be a complete gift 
Sage S 4 causa mortis, under which title 
man injunction maj bel; to the mortgages passed to com- 
ited against one not served | plainants on delivery of the 


he state. i , 
age . . i ignm to the bank, subject 
ue—REAS nig gence ae | ) defeasance by the donor. No 

: — the defendant is required 


~ 4 ret ol 
ring title to liens against | effectuate their title. Com- 
1ants = nothing from the 


erty situate in this state,|_, 

n no personal judgment is | dant. nap onayliye eamath 

ired against the party to 

tuate ownership, is a pro- | 
| 


DICTION—No Statute or 
of court requires service | 
rule to show cause within | 
state 

DICTION—INJUNCTIONS 
n action is in rem or quasi | 




















































jing in rem. | The question is—are mort- 
d ym an opinion by | 228&S physically in another state 
rendered September he vering lan ds i in this state 
4. N. J. Court of Errors | Such an interest in those lands 
* Buchm: et al vy,|that an tion with respect to 
Fo! Peon “Milton T. | those mortgages, under the facts 
- For respondent: Richard | © : bited, becomes — le 
one rather than one in personam. 
appeal brings up two orders. Jurisdiction in rem rests upon 
avi ago ecco atl postion la rem within the control of the 
miss the bill and t cate | court and subject to the exercise 
tory injunctive ype se |of its power. It is enough that 
er directing the de-|the res be within the state and 
answer the bill and/in possession of the complain- 
t be served by pub-j ant. or a resident defendant w ho |} 
and mailing to defend-|has been brought into the court | 
New York. by service within the state and 
vill charged the late through whom the court can 
as a resident of Su exercise power over the res. A 
ad ned two mo court which has jurisdiction of 
ds in N. J. own the res, here the land, also has | 
nts Domchik and] jurisdi — in rem over the 
J prior to her death | mortgage against that land. 
nm An er Ph involving title to 
y liens against real property situ- 
g : state, when no per- 
gment is required 
party to effectuate 
is a proceeding in 
Ss are accordingly af- 
vas appointed ad-| (Continued on page 2, col. 1) 
3 the estate of Mrs. | = ——___— ~~ ~~ 
eh, tt ae ee oo Require 
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di and recor ded World Organization’s Unity Like- 
ents in the proper| ly to Be Lost Without Enemy, 
's ‘es in New Jersey. | Noted Lawyer Holds 
] ays that c : os ‘wee 
ke declared the owners of New York (CCNS)—The force 
r es by virtue of the! bound the United Nations 
rtis, that defend- her during the war will dis- 
e ; ar without the stimulus of 
e |g ymmon enemy. What is need- 
;|/ed now is new enemies tha the 
|nations can fight together. 
rd ith| These are the words of John 
ary Foster Dulles, celebrated lawyer 





and United States adviser at the 
n.|London Conference of Foreign 
Mini 

“The 


warns, “is 





ié€ in 

fant was granted leave to 
E al appearance and 
mis ss the bill on the 
urt had no juris- | compelled achievements of 
him. San Francisco will now relax, 
int here argued is that|feeling that the battle has been 
I and that the organization 
can on alone from this 
point. That would be disastrous.” 
While belief in the necessity 
international co-operation is 
sal. human nature is such 
of a rule to show] that unity is easily achieved only 
the state. through common advantage, Mr. 
Dulles added. The great merit of 
the United Nations charter was 
its recognition of the fact that 
new enemies must be found for 

the organization to fight. 

“Tt brands intolerance, repres- 
sion, injustice and economic 
want as common enemies of to- 
morrow, just as Nazi Germany 
and Imperial Japan have been 
the common enemies of yester- 
day. It proposes to its members 
that they sta} united to wage 


sters. 
danger,” he 
the millions who 


present 
that 
the 








won 
acquire none in as much 
One in personam 
served in com- 
neery Ri 


elute or rule of court re-| univer 
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fe been necessary for 
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to complete a writ- 
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war against these evils. 


Many Supreme Court 
Appointees Without 
Experience On Bench 


New York, (CCNS) Previ- 
ous judicial experience has nev- 
er been regarded as a necessary 
qualification for Supreme Court 
appointees, according to Mark 
G. Holstein, of the New York 
Bar, in commenting on the ap- 
pointment of Senator Harold 
H. Burton to the high court. 

Mr. Holstein took notice of a 
New York Times editorial which 
pointed to Senator Burton’s 
lack of experience on the bench 
and suggested that before Pres- 
ident Roosevelt “led us away 
from that old fashioned prac- 
tice” it was customary to seek 
Supreme Court material from 
men of judicial experience. 

Declaring it would be difficult 
for The Times to sustain its 

assertion, Holstein observed 
that Justice Roberts, whom 
Senator Burton succeeds, had 
no previous judicial experience. 
Neither did Chief Justice Stone 
before his original appointment 
to the Supreme Court; neither 
did Chief Justice Hughes. 

“Nearly all the Chief Justices 
were lawyers without previous 
judicial experience, and of the 

approximately 90 lawyers who 
have served as justices of the 
{Supreme Court only a very few 
indeed had any previous judic- 
ial experience. Justices Holmes 
and Cardozo are two conspicuous 
}exceptions to the almost uni- 

versal previous judicial 
| experience iot been regard- 
edasa - for appoint- 
ment to th Court.” 
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sci Rule Held Bar 
To Counterclaim In 
Government Suit 


Philadelphia, Pa. (CCNS)—The 

rule that the government can 

I be sued without its consent 
is applicable even to a counter 
claim, U. S. District Judge J. 

jeu ulen Ganey held in an opinion 
handed down here. 

The case was one in which the 
| government sought to cancel de- 
|fendant’s certificate of natural- 
lization. The defendant inter- 
|posed a counterclaim asking 
dissolution of “blocking orders” 
against his bank account and 
fund he was holding in 
for a dissolved League of 
|German War Veterans. 

Judge Ganey held 
!government’s institution 


not 


yn 


another 
trust 


that the 
of suit 


did not carry with it acceptance 
of any liability to a counter 
claim. 


The court also sustained the 
government’s point that the 
counterclaim should be dismiss- 
ed because the Secretary of the 


Treasury, an _ indispensable 
party, had not been joined. 
(United States v. Schumacher.) 


Lawyer Shortage 

Chicago, Ill. (CCNS) — There 
are 70 towns of more than 1,700 
population in llinois which 
have no lawyer practicing in 
them, according to Kaywin 
Kennedy, Bloomington, vice- 
president of the Illinois State 
Bar Association. 

Mr. Kennedy also noted that 
only 14 were admitted to the 
Bar in the last class compared 
with a normal quota of 300. 
Not only did the draft take 
many students before’ they 
could complete their law course 
but it discouraged others from 
commencing the study of: law, 
Kennedy remarked. 
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Presumptions, Their Effect Upon The 
Law of Evidence and Their Effect 
Upon The Determination of Cases 


By Aaron Marder 
(Continued from last week) 
Chaffee 
“Presumptions and Burden of 
Preof. Although the existence 
of any given presumption and 
its exact nature and effect are 
not determined by the law of 
Evidence but by the policies of 
that portion of the substantive 
law to which the presumption 
relates, nevertheless when the 
presumptions are thus created 
it seems a task of the law of 
Evidence to classify and analyze 
them. The same is true of the 
rules of Burden of Proof in 
various situations. Consequently 
most of the recent material on 
these two topics need not be 
discussed here, but a few au- 
thorities raising problems of 
classification and analysis are 

worth considering. 
Presumptions may be classi- 
fied according to their binding 
effect upon the jury into three 
groups. (1) Logical inferences, 
—if the jury find A and B, they 
may reasonably find X, but are 
not obliged to do so. This is 
not a rule of law at all, but 
merely a statement of experi- 
ence. The presumption of con- 
tinuance of life is an example. 
(2) Rebuttable presumptions,- 
if the jury find A and B, they 
must find X, unless the pre- 
sumption rebutted by addi- 
tional evidence. This is a rule 
for the administration of evi- 
dence, and so may be called 
part of the law of Evidence, 
though not a rule of exclusion 
like the hearsay rule. Thus, a 
promissory note is presumed to 
be given for consideration, but 
the maker may prove want of 
consideration. (3) Conclusive 
presumptions, if the jury find 


gardless of the additional evi- 
dence. This is not really a rule 
of Evidence or a presumption 
at all, but a rule of substantive 
law stated in evidential lang- 
uage. For instance, section 16 of 
the Negotiable Instruments Law 
provides, ‘Where the instrument 
is in the hands of a holder in 
due course, a valid delivery 
thereof by all parties prior to 
him so as to make them liable 
to him is conclusively presum- 
ed.’ It makes no difference if 
the maker can prove that the 
note was stolen from him by 
the payee. What the statute 
means is that want of delivery 
is no defense against a holder 
in due course. 

A subdivision of class (2) is 
necessary. (a) Some rebuttable 
presumptions have no logical 
core, but rest on some policy of 
that particular branch of the 
substantive law with which 
they are connected. Thus, since 
many promissory notes are giv- 
en for accomodation the pre- 
sumption of consideration rests 
on no great probability that a 
note was given for value, but 
on the policy of the law of ne- 
gotiable instruments that the 
enforcement of a note should 
be made a simple matter. Again, 
the presumption that if goods 
are handled by several carriers, 
damage in transit was caused 
by the last carrier is obviously 
based on the justice of relieving 
the shipper of the initia] bur- 
den of investigation and put- 
ting it on some one who has 
facilities for doing it. Any car- 
rier might have been chosen; 
the Carmack Amendment 
throws the burden on the first 
carrier. (b) Other rebuttable 
presumptions rest on experience 


1S 





A and B, they must find X, re-|@5 well as policy. They do have 
— a logical core. The fact that A 

' and B occur, makes it more 

Bomb's Secret Can't Be probable that X is true, and 
Kept, Bar Is Told although the presentation of 


— evidence in rebuttal relieves the 
jury from their binding obliga- 
tions to find X, still this logical 


But There Is Nothing to Fear 
Unless We Distrust Ourselves, 
Douglas Says 


inference must be weighed in 
—_ the scale against the rebutting 
Columbia, Mo. (CCNS)—-Amer- evidence. For instance, the pre- 


ica can no more keep the secret 
of atomic power than a few 
decades ago it could have kept 
the secret of the gasoline engine, 
U. S. Supreme Court Justice Wil- 


sumption that a letter, properly 
addressed, stamped, and mailed, 
arrives, may justify a finding 
of arrival even though the ad- 
dressee gives some evidence to 


liam O. Douglas told the Mis-|the contrary. Such a presump- 
souri State Bar at its convention |tion is really in class (1) as 
here. well as class (2). 

Scientific knowledge, Justice Consequently, it is often dif- 
Douglas observed, is discovered | ficult to decide whether a par- 
by men and used by men. “We|ticular presumption is only a 
don’t need to be afraid of it—|logical inference or is a rebut- 


unless we are afraid of ourseives. 
We don’t need to distrust the 


table presumption with a logical 
core. Thus in two recent prose- 


future—unless we distrust Our-|cutions for receiving stolen 
selves.” goods the defendant’s possession 

The speaker reminded his|was proved. A logical inference 
audience that security is a of guilty knowledge might per- 


“treacherous illusion unless it is 
based on a constant striving for 
something new and better than 
the outgrown past.” 

Our only security in the atomic 
age, he continued, “will be in 
our ability to continue using 
knowledge better than anyone 
else. We have not feared that 
knowledge in the past. We must 
not fear it now.” 

Remarking that assurance 
against starvation is not the kind 
of security that will satisfy men, 
the justice added: 

“The only true security we can 
ever know is the right, and the 
opportunity, to gamble on the 
future. There are no guaranties 
to any of us as individuals.” 


missibly be drawn by the jury, 
but was it right for the trial 
judge to go further and charge 
that possession raised the pre- 
sumption of guilt unless it was 
explained to the satisfaction of 
the jury? The courts disagree. 
Another court holds that the 
presence of the defendant at a 
still ready for operation proves 
his possession unless rebutted. 

The necessity of further sub- 
division of rebuttable presump- 
tions is maintained by F. H. 
Bohlen in an article, ‘The Effect 
of Rebuttable Presumptions of 
Law upon the Burden of Proof.’ 
All such presumption shift the 








(Continued on page 3, col. 1) 
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DIGESTS OF RECENT 
OPINIONS 


(Continued from page 1) 


TRUSTS — Where a life estate 
and remainder in fee are 
united in the same person, a 
trust will be terminated, un- 
less the trustee has some duty 
other than to reduce the trust 
estate to possession and pay 






































during their lifetime. In the 
event of the death of either of 
my said brothers, the income 
shall be divided equally between 


the survivor and my niece 
Renee Kahn, during the lifetime 
of my survivor brother. Upon 
the death of both brothers 

my entire estate shall pass to 
Renee Kahn, to her and her 
heirs forever” 


Samuel predeceased the test- 












































extinguishment take effect 


pro 


tanto as to the aliquot part. 
The life estate and remaind- 


er are merged as to 
residuary 
is terminated as 
half. 


to 


of the 


estate and the trust 
this 


one 


INHERITANCE TAX—tThe cre- 
ation of a trust to remain 
effective beyond the probable 
life of the donor does not 



























ELECTION OF REMEDIES — A 
complainant will be required 
to elect between a suit in 
equity for specific perform- 
ance and an action at law 
for damages for breach of 
contract, where both are bas- 
ed on the same contract. 


Digested from an opinion 


Lewis, V. C. rendered Sept. 27, 
1945. In Chancery of N. J. Be- 
twe Poloha and Ruman, et 
als. For complainant: John G. 
Dluhy. For defendants: Victor | 
Ruskin. 

The matter is before the 
court on a motion to compel 
complainant to make an elec- 
tion of remedies. The suit in 
this court is for specific r- 
oOrmance of an alleged agree- 











ment to devise certain realty in 
consideration of services rend- 
ered and advances made by 
complainant. Complainant alsc 
instituted a suit at law see 
a money ment for the 
of the services and the m 
advanced. 

Complainant claims ri 

oO proceed wi ' 





oes 


remedies 


consistent, one 
ific performance 
,under the contra 


r |; 





the income to the life tenant./,:5, Complainant is the Renee| create a legal presumption 
—Merger and termination of a Kahn named in the will. She| that the transfer was in con- 
part of a trust estate take ef-|-jaims there is a merger of the | templation of death but is a 
fect pro tanto. life estate and remainder with | fact to be considered with the 
Digested from an opinion by|which she became vested on| other factors. 
Lewis, V. C. rendered Sept. 26,/the death of the testator and| Digested from a per curiam 
1945. In Chancery of New Jer- prays that % of the estate be|/opinion rendered Sept. 27, 1945 
sey. Between Dreyfuss and/turned over to N. J. Court of Errors and Ap- 
Kahn. For complainant Nor-| That she bec with | peals. Coffin etc. v. Kelly. For 
man W. Harker. For defendant: |the remainder blish- | prosecutor-appellant: Francis V. 
Abraham Waks. ed. Where there ment-| D. Lloyd: Morrison, Lloyd & Mor- 
This sult is brought for the ary gift of a life estate and a|rison. For defendant-respondent: 
termination of one-half Of A@loift of the remainder, the gift| Walter D. Van Ri per, Atty. Gen.: 
trust created by a will. The will|in remainder will be deemed| William A. Moore. : 
gave the residuary estate tOlvested immediate he ab- The judgment is affirmed for 
trustees, in trust “to sell the sence of some controllin s equity | the reasons stated in the opinion 
real estate as soon as the same or some evidence le «wil filed bel ow. 
can be disposed of advantage- from which differe intent ‘ourt is in doubt as to 
ously in their discretion, and to} ;, implied. This rule of con-|whether in the proceedings be- 
invest the proceeds The! <truction is always observed|low, the creation of a trust t 
income shall be divided | where it is appare that aj]remain effective for a period be- 
equally between my brothers | ruture gift is postponed merely|yond the probable durati yn of 
Morris Kahn and Samuel Kahn, to let in some ther interest.|the life of the donor was regard- 
such as a e estat ed as creating a legal presump- 
It is also well established erry tion that the transfer was made | 
i “SAVE ‘with where the life estate and re-|in contemplation of death 
LEGAL mainder are vested f same | While the provisions of the 
SAFETY FOR person, there is a erger and;trust in that and every other 
ond — trust is terminated. Thejrespect were a part of the body 
only exception to this to|;of the proof from which the 
& PROFIT be where the truste I |court was authorized to, and did, 
some functio jutside the mere|find the fact regarding the 
MORTGAGE reduction of the estate to pos- | donor s intention, the likelihood 
FUNDS session and the payment of | of c tinued enjoyment beyond 
income. The o discretion giv-|the normal expectancy of life o 
AVAILABLE en the trustee s case is|}the donor did not as a matter 
ATTRACTIVE as to the time of sale and even |of law establish the transactions 
RATES that is limited to “as soon as|/as transfers made inc A- 
g 2 practicable and advantageous”. | ti 
MOHAWK) 
: lof the realty into 
SAVINGS lof the death of 
ia te nak enh ail 
“AND LOAN ASSOCIATION yeh * an . h : i. ‘ 
NATIONAL NEWARK BLDG | mergt r and exti ‘ of | with review wh 
14 Commerce St. Newark, N. J. | the trus evidence to sustain it. but a fi find. 
Th mer f {- no f lay or Yn ¢ 
* BUY YOUR WAR BONDS * rE — a. ace Glee a ce eta 
”“ MIS Uisili ti i Ull Li USL : ial i, i uld DIe€ 
AND STAMPS AT THE “MOHAWK ionly as to ol he estate is|This court underst ds that the 
| no impedir The merger and| basis of the determination by 
both counts below was a strict 
finding the facts as such 
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CRIMINAL LAW 


DRIVING—The time limit for 
the issuance of a summons or 


warrant under R. 


S. 39:4-50 is 


30 days after the offense. 


The 24 hour clause 


plies to “detention” 


in 
drunken driving statutes 


the 
ap- 


and not 


to the lodging of the complaint. 


Digested from 





a memorandum 





DRUNKEN | 





by Parker, J., rendered Sept. 21, 
1945. N. J. Supreme Court. Kuch- 
ma v Ingham For prosecutor 
Richard A. Cashion. For defend- 
ant Ervin Ss. Fulop. 

Prosecutor seeks a writ of 
artiorari to review his convic- 
tions of drunken driving. The 
ground stated is that the re- 
corder was without jurisdiction 
because the complaint s not 
made within 24 hours after the 
offense. 

Prosecutor was arrested on| 
October 11 by a police officer for 
drunken driving; was promptly 
brought before the recorder, re- 
leased on cash bail for appear- 
ance on October 30, and on that 
date a complaint of drunken 
driving was filed, and warrant| 


issued. 





The court can find no require- | 
ment in the statute that com- 
plaint must be lodged 24 | 
hours after the arrest 24 | 
hour clause relates solely to 
“detention,” i.e. temporary de-| 


liberty. As 
on comme 


privation of 
the time limit 
of an action for the p 


regards | 
cement 
enalty 
vided by R. S. 39:4-50, the 


ute applicable is R. 
which fixes a time limit 
days after commission 








pro- 





of the 


offense. In the present case th 
warrant issued after 19 days, and 
well within the time limit. 


The allocatur is 


denied. 


there 


il 


tore 





|}other 


to recover a 










ment fi breach of th 
tract effe and necessity 
of an ‘tion between -on- 
sistent remedies has heretofore 
ibeen established. Where there 
exists an election between 
consistent remedies, the 
is confined to the remedy \v 
he first prefers and adopt 
it is complainant 
have specific 
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PRESUMPTIONS AND THEIR EFFECT 





‘inued from page 1) 





f coming forward with 


the opponent. Bohl- 
that some also shift 
1. of establishing the 
ight of evidence, — 
pursuasion, as Wig- 
it. This is contrary 
re’s Statement that 
f non-persuasion nev- 
It is hard to answer 
rgument, especial] 
d to presumptions 
nly be rebutted by 

preponderance of 

presumption of 
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rom Jerry Byes party 
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|the procedural effect 


} action, 


;Sumption ever 


nough if it sustains the bur- 
den as a whole regardless of 
the strength of each strand in 
the testimony. The case takes 
the chain theory, but the cable 
theory seems preferable; and a 
Rhode Island decision goes even 


further, holding that the ac- 
cused must establish self-de- 


fense by a preponderance of the 
evidence.’” 
“The problem of conflicting 
presumptions becomes much 
less difficult if the investigation 
in each case be directed to the 
ascertainment of the logical 
core of the respective presump- 
tions, instead of the imprac- 
ticable attempt to ascertain the 
ymparative strength of con- 
flicting rules of law. The sug- 
gested method will not remove 
the conflict, but it is now large- 
ly a conflict of evidence, since 
l inferences are evidence, 
and hence the method resem- 
any other endeavor to as- 
in the truth from oppos- 
f testimony. The 
to apply its 
the evid- 
subject same log- 
principles as an historian 
congressional committee.’” 
Code of Evidence 
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| States 


“Procedural Effect of Presump- 


questions of 
f the es- 
tablishment of the basic fact 
presumption the authori- 
ties are in a state of hopeless 
ifusion. Upon one point only 
they are in complete accord, 
namely, that when once the 
basic fact is established in an 
continues to have 
throughout the action at least 
bative value which it 
had, had no pre- 
become opera- 
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this chapter concerns 
with the procedural 
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existence of the presumed fact 
unless and until certain condi- 
ion ulfilled. If and when 
those conditions occur, the com- 
law and this chapter agree 
he basic fact is to be given 
its rational effect as 
of the presumed fact. 
e point upon which the au- 
rities disagree whether 
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To attorneys it offers a prompt, 
competent and cooperative service in 
€xamining, insuring and closing titles. 
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a. The existence of the 
presumed fact must be as- 
sumed unless and until evi- 
dence has been introduced 
which would justify a jury in 
finding the non-existence of 
the presumed fact. When once 
such evidence has been in- 
troduced, the existence or 
non-existence of the presum- 
ed fact is to be determined 
exactly as if no presumption 
had ever been operative in 
the action; indeed, as if no 
such concept as a presump- 
tion had ever been known to 
the courts. Whether the judge 
or the jury believes or disbe- 
lieves the opposing evidence 
thus introduced is entirely 
immaterial. In other words, 
the sole effect of the pre- 
sumption is to cause the es- 
tablishment of the basic fact 
to put upon the party assert- 
ing the non-existence of the 
presumed fact the risk of the 
non-introduction of evidence 
which would support a find- 
ing of its non-existence. This 
may be called the pure Thay- 
erian rule, for if Thayer did 
not invent it, he first clearly 
expounded it.” 


his paper challenges that 
part of the above citation 
which states in substance that 


the presumption disappears 
even the counter-evidence is 
disbelieved by the judge or jury. 
In the first place, the writer’s 
reading of Thayer does not find 
such a notion in Thayer. Sec- 
ondly, it seems to go in the civ- 
ilian or continental direction of 
mathematical measurement of 
proof, warned against by Thay- 
er. Thirdly, and perhaps most 
important, it lacks justice. 
Moreover, it is contrary to the 
law in New Jersey. Tischler v. 
Steinholtz.*) 

The chapter on presumptions 
in the Model Code then points 
out that if the confusion in the 
authorities is to be escaped by 
legislation which gives effect to 
the reasons which have caused 
the courts to create various 
presumptions no single or sim- 
ple rule can be devised, and 
that a simple solution must be 
sought even though it may not 
be as rational as a complicated 
one. 

Rules 


the 
LI1E 


eo 
ai 


703 and 704 and some 
chapter's comments 
thereunder now follow: 

Rule 703. Presumption of 
Legitimacy 
Whenever it is established in 
an action that a child was born 
to a woman while she was the 
lawful wife of a specified man, 
the party asserting the illegiti- 
macy of the child has the bur- 
den of producing evidence and 
the burden of persuading the 
trier of fact beyond reasonable 
doubt that the man was not 

the father of the child. 

Comment: 

This Rule states a widely ac- 
cepted view. The cases generally 
agree that the so-called pre- 
sumption of legitimacy of a 
child born in wedlock puts the 
burden of persuasion upon the 
party asserting illegitimacy. As 
often stated, it requires him to 
prove the illegitimacy by clear 
and convincing evidence. This 
means that there must be more 
than a slight preponderance of 
probability in favor of illegiti- 
macy. A rule which prescribes 
an intermediate measure of 
proof between proof by a pre- 


£ 
Ol 


ponderance of evidence and 
proof beyond a _ reasonable 
doubt is difficult to apply in 


practice. Strong reasons of pol- 
icy require that a child born in 





24. 99 N. J. L. 149, at p. 153, (1923) 
25. Model Code of Evidence, pp. 311-312. 
26. Ibid., pp. 313-315. 
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wedlock be treated as legiti- 
mate; therefore the clearest 
proof of illegitimacy should be 
necessary. Consequently, the 
Rule calls-fer the measure of 
persuasion usually required in 
a criminal action. 

Rule 704. Effect of Presumptions 

(1) Subject to Rule 703, when 
the basic fact of a presumption 
has been established in an ac- 
tion, the existence of the pre- 
sumed fact must be assumed 
unless and until evidence has 
been introduced which would 
support a finding of its non-ex- 
istence or the basic fact of an 
inconsistent presumption has 
been established. 

(2) Subject to Rule 703, when 
the basic fact of a presumption 
has been established in an ac- 
tion and evidence has been in- 
troduced which would support 
a finding of the non-existence 
of the presumed fact or the 
basic fact of an _ inconsistent 
presumption has been estab- 
lished, the existence or non- 
existence of the presumed fact 
is to be determined exactly as 
if no presumption had ever been 
applicable in the action. 

Comment on Paragraph (1) 

This states the view of prac- 
tically all text-writers, and is 
universally applied by the 
courts when they are using the 
word ‘presumption’ carefully 
and not as a mere synonym of 
‘inference’. 

Comment on Paragraph (2) 

a. Comparison with existing 
law. This Rule is in accord with 
the decisions of the United 
States Supreme Court and of 
the courts of last resort in a 
number of states. It is support- 
ed by countless dicta and has 
the approval of distinguished 
commentators. It is not sub- 
ject to attack for unconstitu- 
tionality under Western & At- 
lantic Railroad v. Henderson, 
279 U. S. 639, 49 S. Ct. 445, 73 
L. Ed. 884, or kindred decisions. 

b. Application and reasons. A 
presumption, to be an efficient 
legal tool, must (1) be left in 
the hands of the judge to ad- 
minister, and not be submitted 
to a jury for decision of the 
question when it is ‘rebutted’ 
or ceases to have compelling 
force; (2) be so administered 
that the jury never hear the 
word presumption used since it 
carries unpredictable connota- 
tions to different minds; and 
(3) be embodied in a rule easy 
of application by the judge in 








(Continued on page 7, col. 1) 


Authority of WLB to 
Subpoena Books Upheld 
In Opinion 


Los Angeles (CCNS)—Author- 
ity of the War Labor Board to 
subpoena a corporation’s books 
and records in a proceeding to 
determine the amount of wage 
overpayments in violation of the 
Wage Stabilization act was su- 
stained by U. S. District Judge 
Leon R. Yankwich. 

In one of two cases before the 
court, the Troy Laundry Co. had 
sought to restrain one of its 
officers from obeying a subpoena 
issued by George Taylor, chair- 
man of the War Labor Board; 
and in the other Taylor sued the 
laundry and its officers for an 
injunction to compel them to 
obey the subpoena. 

Judge Yankwich dismissed the 
company’s suit. and sustained 
the suit by the board’s chair- 
man, holding that the power to 
issue such a subpoena in aid of 
the War Labor Board’s jurisdic- 
tion under the Wage Stabiliza- 
tion act was valid, and that such 
power had been properly exer- 
cised in the case of the Troy 
Laundry. The _ authority Jas 
Similar to the power conferred 
on many administrative agencies 
in recent years, the court said. 

Troy laundry’s suit against its 
officers was further held not to 
present a legal controversy, the 
opinion indicating that officers 
of the WLB, in Washington, 
would have to be made defend- 
ants by proper service, in order 
to challenge the validity of the 
Subpoena; and that jurisdiction 
could not be conferred on the 
local district court by service of 
process upon employees of the 
board within this area. 

ANNOUNCEMENT 

Garrison Herr announces the 
removal of his office to 277 No. 
Broad Street, Elizabeth 3. 











Consultant 


OPA Price Regulations 


and 
Reconversion Pricing 


Harry Salzman 
Formerly with OPA 
60 Park Place, Newark 2, N. J. 
Mitchell 2-7444 





Admitted to N. J. Bar 1916 




















RD 



















During 1814, national conditions be- 

















Lost Wills 


Member Federal Deposit Inaurance Corporation 


came grave. By August, national 
suspension of specie payments had 
come. But this bank, with a wisely 
built reserve, suffered none from 
the strain. 


You know how much anxiety a missing will 
can cause. You know the unfortunate results 
that follow when no will is found. 


We have a special “will file” in our vault, 
where without charge we keep the wills of 
persons whose estates this bank is to serve 
as executor or trustee. 
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who slip through law school. Their flimination would be no favor 
to a veteran unqualified to pass; he would find himself competing 
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oxrums on O.P.A. problems being 
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PARTNERSHIPS—Elements of a! 
partnership are the intention 
of the partners, 
profits and losses, joint own- 
ership and control, conduct of 
the parties toward third per- 
sons and rights on dissolution. 


of whether a 
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nership or not is one of law. 

—Held, on facts here presented, 
the relationship was not a 
partnership but an 
ment with a sharing of profits. 


question 
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Donges, J., rendered Sept. 27, 
1945. N. J. Court of Errors and 
Appeals. Fenwick v. Unemploy- 
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DIGESTS OF RECENT 
OPINIONS 

Continued from page 4) 
4TUTE OF FRAUDS — The 
statute of Frauds is not ap- 
plicable where one of the par- 
ties has fully performed his 
ygreement, or where the 
ygreement has been acknow- 
edged in a will. 

CIFIC PERFORMANCE — A 
sit for specific performance 








may be maintained to enforce | 


an oral agreement to make a 
devise by will. 


d The oral agreement to devise 
ying clearly shown, com- 
plainant having fully per- 


formed, the personal services 
rendered not being compens- 
able by money, and the obli- 
gation having been acknow- 
jedged by the testatrix in a 
gill, specific performance will 
be decreed. 
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were of such peculiar character 
that it is impossible to estimate 
their value by any such stand- 
ard. 

Both in the language used in 
the two wills and in the state- 
iments made to witnesses it 
seems clear that the services 


jrendered by complai 


It appears that Maria made 
a will in 1937 and another in 
1939 in both of which she de- 
vised her real estate to com- 
plainant on the death of Peter. 

rior to her death, however, 
she had given instructions for 
the preparation of a third will. 
This will likewise carried out 
the terms of the alleged agree- 
ment .However, this third will 
has been lost or destroyed. 

The consideration for the 
agreement was that complain- 
ant was to care for and nurse 
Maria and Peter, help take care 
of the household, and financially 
lend her assistance. There is no 
question as to the friendship of 
complainant and Maria and of 
the fact that complainant rend- 
ered the services alleged. And 
there is also ample evidence to 
jcorroborate complainant’s claim 

Maria had agreed to de- 
vise the property to her. 

The 


wne 


| 


tnat 


defense to 
the agreement 
void because of the Statute 
. Frauds. The statute does not 

y for several reasons. First, 

I was fully and 
comple y carried out by com- 
plai t and failure of Maria 
to perform would have 


only serious 


suit that 


18 


LOT 
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consti 


tuted a fraud upon complain- 
ant. Secondly, the execution 
and contents of the two proven 


wills constituted such a memor- 


andum as would satisfy the 
statute. 

It is well settled that an 
agreement to make a particu- 


lar provision in a will can be 
a valid and binding contract 
which may be enforced in a 
suit for specific performance. To 
constitute ground for a decree 
of specific performance of an 
‘oral agreement to convey land, 
founded upon alleged services, 
it must appear that the services 
vere some respects of an ex- 


ceptional character and that it 


is obvious that the parties not 
only did not intend they should 


be measured by ordinary 


ndards, 


pecun- 
that they 
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nant were 
character that they 
Oo be measured by 
pecuniary standards. 
r elements enter into 
Complainant act- 
partial occupation 


remises and complain- 


a 





othe 
picture. 


in 











the owner of a Strip of 
oh w used by Maria 
of her premises. 
1e umstances, the 
Statute of does not ap- 


ply and complainant is entitled 
to specific performance. 
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EVIDENCE — MORTGAGES — 
Parol evidence is admissable 
to show that the real object 
of a mortgage is and that it 
was given fon a purpese not 
disclosed in the condition. 

—Parol evidence admitted to 
show mortgage was given as 
additional security for another 
mortgage and not to secure an 
indebtness as stated therein. 
Digested from an opinion by 

Parker, J., rendered September 

26, 1945. N. J. Supreme Court. 

Independent v. Friedland. For 

plaintiff: Walter J. Bilder. For 

defendants: Herman E. Dultz. 
The suit was for an alleged 

balance of $5,000 claimed to be 

due on a mortgage bond of $15,- 





000 dated November 10, 1925 
|made by defendants to one 
Busch. Admittedly Busch col- 


jlected $10,000 and assigned the 


bond and mortgage to the plain- 
tiff 
The defense was that as ad- 


ditional security for the original 
$15,000 debt, defendants made 
another bond and mortgage at 
the same time and date in the 
amount of $6,000 covering other 
property; that this mortgage. 
which recited it was given as 
security for a note of $6,000 was 
merely additional security for 
the $15,000 debt; that it was paid 
and cancelled in 1926: and that 
this payment. added to the $10,- 
000 first mentioned, more than 
satisfied the bond sued on. The 
case was submitted to the jury 
and a verdict rendered for the 
defendants. 

Plaintiff contends it was error 
to refuse to strike out the “4th 


separate defense” which was 
hat the $6,000 mortgage was 
merely additional security for 
the $15,000 debt and that pay- 


ment of it was applicable to that 
debt. The argument is that the 
consideration of that defense 
violated the “parol evidence” 
rule, in that it contradicted the 
recital in the mortgage that de- 
fendant was indebted in the sum 
of $6,000 represented by a note 
ete. But it authoritatively 
settled that it competent to 
prove by parol what the real 
object of a mortgage and that 
it is given for a purpose not dis- 
closed in the condition. 


is 


1S, 


it 


Plaintiff also argues it was 
error to deny its motion for a 
directed verdict. There was a 
definite issue of fact for con- 


sideration by the jury, who found 

for the defendant. 

Affirmed. 

DIVORCE — Alimony pendente 
lite will not be granted where 
there is no present need for 
support shown but counsel 
fees and suit moneys will be! 
allowed. | 

—The joinder of a non-mat- 
rimonial cause with a matri- 
monial cause is in the discre- 
tion of the court and will not 
be permitted where the issues 
are not germane. 

Digested from a memorandum 
by Herr, A. M. rendered Sept. 
21, 1945. In Chancery of N. J. 
Between Dumont and Dumont. 
For petitioner: Irving N. Yank- 
owitz. For defendant: Braff & 
Litvak. 

The matter is before the 
court on a petition for ad in- 
terim relief and for permission 
to join a non matrimonial 
cause of action for an account- 
ing respecting certain real es- 
tate and personalty alleged to 
have been purchased from joint 
funds and to be held by de- 
fendant alone. 

Petitioner’s proofs make out a 

prima facie case of extreme 

cruelty. They do not, however, 
establish a present need for ali- 
mony pendente lite. She is self 
supporting and has been so for 
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a long.time. She is however en- 
titled to a counsel fee pendente 
lite and suit moneys. 

As tq_the application to join 
the non-matrimonial cauSe, 
while rule 20 permits such join- 
der, it is in the discretion of 
the court. The issue sought to 
be joined is not germane to the 
matrimonial issue, or even to 
the incidental matter of sup- 
port. It will not serve the con- 
venience of the court or the 
parties to try such an issue in 
this cause. Convenience requires 
that no such joinder should be 
made. 

Petitioner’s application for 
leave to join the accounting is- 
sue will be denied. 


PENSIONS — MANDAMUS — A 
peremptory writ of mandamus 
will issue to compel a pension 
commission to grant the em- 
ployees application for retire- 
ment under R. S. 43:16-1 where 
the employee has met the re- 
quirements. 

LACHES—Delay of over a year 
in applying for mandamus held 
net laches since it did not 
operate to the disadvantage of 
the defendant. 

Digested from an opinion by 
Colie, J., rendered Sept. 25, 1945. 
N. J. Supreme Court. Schiske v. 
Pension Fund. For relator: Rob- 
ert H. Brenner. For respondent: 
Charles A. Rooney’ (Charles 
Hershenstein and John F. Lynch, 
Jr. of counsel). 

Relator has a rule to show 
cause why a peremptory writ of 
mandamus should not issue di- 
recting the Firemen’s & Police- 
men’s Pension Fund Commission 
of Jersey City to pass an ap- 
propriate resolution retiring 
relator and granting him a pen- 
sion. 

Relator is 53 years old and 
served continuously in the Police 
Department for more than 20 
years. On may 4, 1942 he made 
written application under R. S. 
43:16-1 for a pension. Thereafter 
he made three additional re- 
quests, the last on August 25, 
1943, in which he requested his 
retirement to be effective as of 
September 1, 1943. On that date 
relator did not report for duty. 
On being visited by superior offi- 
cers to ascertain the reason for 
his absence, he advised that he 
considered himself retired, 
whereupon they suspended him 
and took his equipment. There- 
after on October 15 a superior 
officer went to relator’s home 
and instructed him to report for 
duty, which he refused to do. 
Charges of absence without leave 
and willful disobedience were 
duly served and heard. Relator 
did not appear, was found guilty 





and discharged from the depart- 
ment. 

The applicable statute is R. S. 
43:16-1 which reads that police- 
men “who shall have _ served 
honorably in the police ... de- 
partment for a period of twenty 
years and reached the age of 
fifty years, shall, on his own ap- 
plication, be retired on half pay 

” Relator had met the re- 
quirements at the time of his 
applications. This court has 
heretofore held in such a situ- 
ation, that the relator had a 
right to retirement and there is 
no discretionary right in the 
pension commission to deny the 
application or to withhold action 
thereon, and a peremptory writ 
of mandamus issued to compel 
the pension commission to grant 
the application. On appeal, this 
ruling was affirmed by the Court 
of Errors and Appeals. 

In the instant case the pension 
commission failed to act on 
relator’s application for more 
than a year and three months. 
More than a year and five 
months elapsed before his dis- 
charge. At any time after May 
4, 1942 he might have applied 
for and could have been allowed 
a writ of mandamus, and that 
he did not do so and continued 
to serve until September 1, 1943 
did not operate to the disad- 
vantage of the department. The 
court can not see in what way 
the claim of laches on the part 
of relator can have been harm- 
ful to respondent. His right is 
clear. A peremptory writ of man- 
damus will issue with costs. 
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court. The ag hurry of trial. This Rulejand convincing” proof to be 
vould p! sets these tests. It expesses|overcome; such as the pre- 
tie to » Thayerian theory that the!sumption of gift from husband | 
e procedural effect of a pre- | to wife. According to the Model 
“TS, WhO hah oot is to put upon the/Code they would disappear 
or an improv. +y asserting the non-exist-|upon the presentation of any 
ire I0r severgil.. of the presumed fact the|evidence sufficient to support a 
bill : srdet of producing evidence of | finding of the non-existence of 
Améri Bam. non-existence.’ the presumed fact. It seems 
tends “MM +2: it first be remembered |that the Model Code is perhaps 
cedure “+ presumptions are really |unwittingly doing a great deal | 
and for th ~< of the substantive law: |of legislating on a great variety 
nea ‘a. they have a certain pro-|0f subjects under the guise of 

me Cast : o ‘effect. : putting | Simple rules of evidence. 
e justified hurden of going forward | It might be argued that evi- 
ent Case ‘f on the opposite par- | dence sufficient to overcome the 
ne Case hat that is th reir sole | Pré sumption in each case| 
leral judze wae. , the Law of Evide: |would be that amount of evi- 
fire ne el code oc hay an ox. | dence necessary before the 
ited lv in the « of the | ad — of the Model Code. 
. S on of le vy. What|The separate treatment of the 
ien to al pre- | pesur npti on ‘of legitimacy seems 
s which require “clear}t0 be conclusive against such 

contention. 
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Moreover, uch con- 


assuming s 





tention prevails, how is a court 
| to charge a jury in connection 
with a particular presumption 
|¥ hic requires proof leaving no 
jreasonable doubt to be over- 
lcome? Despite the interdiction 
of the comment in the Model 
Code he must tell the jury 
abi he presumption; other- | 
wi 1is charge would  be| 
neaningi ess.) 
II. 

There now will follow a dis- 
cussion of some of the New Jer- 
sey cases dealing with pre- 
| sumptions. 

Res Ipsa Loquitur 

In Klatt v. Hoboken Bank for 
|Savings,” citing Cleary v. Cam- 
den,” it is held that the issue 
ff negligence is for the jury 
even though the defendant has 
nt Guced evidence of due care 


of proof remaining 
plaintiff, although the 
forward with 
of the acci- 
the 


the burde1 
with the 
b n of going 
proof after 
dent, had 


proof 
shifted to 
use Professor 
words, the mere 


the accident 


Chaffee’s 
happening of 


Was a 








Presumption 


Irom wi 
ferre d. 

Whe the mere 
the cides nt does 


- . . f 
an interence Ol 


be 


ere 


“ould 
happening 
not give ri 
neg] ligence, 
are wholly with- 
‘ledge of the de- 
{ Errors 
there be put 
the burden 
with explan- 
alling this 
motion for 
ipse dicat (let the 
himself tell) would 
apt ter and stating 
effect the ruling on the 
motion for non is withheld 
the defendant’s case is in, 
holding that where the de- 
t’s testimony leaves no 
igence, the 
should pre- 


of 
that 

endant 
rward 


torv testimonv. c 
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reus 





eur 








of neg] 






for non-sult 





vail. 
ef Agency From 
Possession of Alleged 
Master’s Vehicle 
Cronecker v. Hall" it was 
Id that where the defendant 
oduced testimony rebutting 
presumption of agency, 
testimony was in turn 
ontradicted by the plain- 





sia 
















irection in favor of the 

was proper. Walker, 

27 Strong S g 136 N J E4 
on oO I s 9 

3 ger, 64 L. 596, at 





| ste ad 


;}courts 
de- | 
| marks 


| makes 
“logical | 
ich negligence | 


of | 


Se | 


C. dissented, holding there to be 
a distinction between “uncon- 
tradicted” and “uncontroverted” 


testimony and that the ques- 
tion of belief or disbelief of 
testimony was ,Strictly a jury 
question. 


In Tischler v. Steinholtz® it 
was held that the shaking of 
the defendant’s witness’ testi- 
mony on_ cross-examination 
made agency a jury question. 

In Dooley v. Saunders U- 
Drive Co. it was held that 
contradicting the defendant’s 
witnesses on the question of 
negligence did not contradict 
him on the question of agency 
and since there was uncontra- 
|dicted evidence contrary to 
agency there should have been 
a direction in favor of the de- 
endant. 

It 
+} 


Nest 





to reconcile 
the “logical 
Cronecker v. 
the chauffer was absent 
with the car for two days. In 
Tischler v. Steinholz the de- 
fendant purchased the car for 
|his family’s use, could him- 
| sé lf drive and the alleged agent 
| (the driver) was the defend- 
|}ant’s son. In Dooley v. Saunders 
|U-Drive Co., the alleged agent 
|hired the car for his own busi- 
and pleasure from the de- 
fendant which was in the busi- 
ness of supplying for hire. 
|To these respective circum- 
the court applied the 
to whether the minds of 
reasonable men could differ. In 
Tischler v. Steinholz the pre- 
sumption of agency had a “log- 
core” or had a strong 
In the other two cases, 
not have a “logical core” 
yr el this “logical core” was 
greatly weakened by the un- 
contradicted facts in the case. 
It may also be remarked in 
passing that this “casual” in- 
f “mathematical” and 
lian” treatment by our 
of the presumption in 
question justifies Thayer’s re- 
in that regard, and in 
opinion of this writer, 
approxima- 


possible 
eases upon 
notion. In 


is 


core” 


| Hall 


not 


;ness 


cars 


stances 


_ 
ruie aS 


ical “log- 
ical 


it did 


core 


se 


O 
‘civi 


the 
for a = 
Just 

setae anig that Loss or 

Damage Was Due to Bailee’s 
Negligence 
evidence introduced 
the presumption leaves 
possible inference of negli- 
the question of negli- 
gence is for the jury. Carter v. 
Allenhurst™ and Kittay v. Cor- 
dasco. 

Presumptions Like the 
Presumption Against 
Suicide 
Thayer calls these presump- 
tions “ground rules” or general 
maxims in legal reasoning, hav- 
ing no peculiar relation to the 
of evidence. He further 
that presumptions which 
the mere non-technical re- 
ition, by courts, of ordin- 
process of reasoning, are 
the subject of rules of pre- 

sumption. 

Professor Chaffee calls these 
presumptions “logical inferenc- 
es’ or “Statements of experi- 
ence”. He also calls attention to 
the ou that it is often diffi- 
cult to decide whether a par- 
ticular presumption is only a 
‘logical inference” or is a “re- 
buttable presumption with a 
logical core”. He also says that 
logieal inferences are evidence. 

Nonetheless the Court of Er- 
rors held in Domanowski v. 
Prudential Insurance Company 
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that the trial court was correct 
in refusing to charge that 
where a person is found dead 
the presumptions are that the 
32 99 N. J. L. 3 (1923) 
33. 109 N. J. I 
14 100 N. J. I 
35 103 N. J. L 
ine es: as 2 
7 ae. 3. 2.3 
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death was natural or accidental 
and in Kirschbaum v. Metropol- 
itan Life Insurance Company” 
that the trial judge erred in 
charging the jury that if they 
found the evidence in equipoise 
they could consider the pre- 
sumption against suicide. 

Just as Thayer said that the 
law “orders RObody to draw in- 
ferences”, may it also be said 
that the law should not restrict 
anybody from drawing logical 
inferences from “ground rules” 
or general maxims in legal rea- 
soning or common experience. 
But this is just what the Court 


of Errors did in the last two 
cited cases. 

These cases ground their de- 
cision on the rule that pre- 


sumptions are not evidence. But 
Thayer says that presumptions 


which take the place of evi- 
dence or reasoning are not evi- 
dence; he does not say that 


presumptions which are reason- 
ing or statements of experience 


may not be considered with the 
evidence. In cautioning against 


instructing juries to weigh pre- 


sumption against _ probative 
matter he has in mind only 
those presumptions which take 


the place of evidence or rea- 
soning, and even in such cases 
he says that no harm is done 
if the effect is to tell the jury 
that the presumption accom- 
| plishes the result of evidence or 
| reasoning. 

It is interesting to note that 
the framers of the Model Code 
first contemplated a rule as 
charged in the Kirschbaum 
case, to-wit, that if the evi- 
dence be in equipoise the pre- 
sumption might be considered. 
But the idea was abandoned for 
fear of unconstitutionality if 
the presumption had no logical 
value or core. 

A charge to a jury 
ground rule presumption 
be considered by it if it 
the evidence otherwise in 
poise, would be understood 
the jury. But how should 
could a presumption like res 
ipsa be thus given to a jury. 
“If you find the evidence in 
balance you may also consider 
the rule of experience that 
these accidents do not usually 
happen unless the defendant is 
negligent.” Let us assume, as 
is often the case, that the sole 
proof of negligence by plaintiff 
was the happening of the acci- 
dent. In arriving at balance, 
the jury had to consider the 
logical core of the presumption 
and the charge as above ex- 
pressed would be giving that 
| core double weight. One is driv- 
jen to the conclusion that such 
la rule as originally contempla- 
ted by the framers of the Model 
Code could only be applied to 





that a 

may 
found 
equi- 
by 


or 


so-called ground rule presump- 
tions and the like. This also 
points. out the difference be- 
tween such presumptions and 
presumptions like res ipsa, in 
their effect upon the law of 
evidence. 


The Model Code seems to be 
in great fear that a jury might 


be misled by the use of the 
word “presumption”, since it 
connotes so many different 


things to different minds. Many 





words are subject to different 
meanings. The context identi- 
fies the meaning. In Cleary v. 
Camden” the Supreme Court 
held that the trial court in 
s Mod Cod f Evid 59 60. 
. 8.8, 3 215, at 1 (1937) 





charging that a “prima facie 
presumption of negligence could 
be drawn” had said in effect, 
that “an inference of negli- 
gence is permissible but is not 
a necessary one”. Moreover, if 
the word “presumption’ were 
never to be used to a jury many 
a ground rule or maxim the 
jury would be entitled to be 
told about wou'd not be told 
chem in the stress of a trial 
tecause of the mental exertion 
required by adequate  para- 
phrase. 

And so, in the Kirschbaum 
case, the charge restricted the 
plaintiff’s rights, for the jury 
should have been entitled at all 
times, in determining the facts, 
to consider the truism that 
people do not usually take their 
own lives. 

A similar presumption is that 
a letter properly addressed 
stamped and mailed, arrives. 
See also Kruger v. Brown,” 
which holds that even though 
evidence contrary to the pre- 
sumption be given the jury is 
still to determine the question 
of arrival. In charging a jury 
in such a case it would seem 
to make ne difference whether 
the trial court said that there 
is a presumption that such a 
letter arrives and it is for you 
to determine whether this one 
did or the trial court said such 
letters usually arrive and it is 
for you to determine whether 
this one did. If the writer were 
opposing arrival at a trial he 
would prefer the use of the 
charge containing the word 
“presumption”, because the 
sarcastic connotation the 
other. 

Another presumption of sim- 
ilar nature is that the non-pro- 
duction of evidence essential in 


of 
of 


the trial of a cause, which is 
in the possession of one of the 
parties, unexplained, raises a 
presumption that such testi- 
mony would tend to the dis- 
advantage of the party not pro- 
ducing it, if it was produced. 
Dein-Backer, Incorporated  v. 
United States Fideli and 


Guaranty Company.‘ 








Logical inferences, statements 
of experience, ground _ rules, 
maxims of reasoning or logical 

(Continued on page 8, col. 1) 
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41 115 N. J j. 205, (1933) 
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